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which the defendant was entitled to have sub-
mitted to them, and might, in assessing the
damages, have been influenced by the misdirec-
tion, there had been a substantial wrong or mis-
carriage within Order XXXIX., Rale 6, and that
there must be a new trial. And this ruling
would be in no way affected by the fact that the
Court might think that the jury would have given
the same damages if the law had been correctly
expounded (r).

A new trial has been granted in an action for
libel on the ground that at the trial, although
the libel was admitted on the pleadings, the judge
directed the jury that it was for them to say
whether the words complained of were a libel or
not, and also that he was wrong in admitting
evidence for the defendants of facts not referred
to in their particulars in mitigation of damages
and in rejecting rebutting evidence tendered on
the plain tiffs' behalf (s). And in another case,
where privilege was pleaded, it was held to be a
misdirection by the learned judge to tell the jury
that the question of privilege depended upon their
finding whether the defendant did or did not
believe his statement to be true, inasmuch as the
onus is on the plaintiff to show malice, not upon
the defendant to negative its existence (t).

It will be found that the different grounds on

(r) (1896), App. Cas. 44.

(s) Maclaren and Sons v. Davis and another (1890), 6 Times
L. E. 372.

(t) Clark v. Molyneux (1877), 3 Q. B. D. 237; 47 L. J.
Q. B. 230; Jenoure v. Delmege (1891), App. Gas. 73.